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INTRODUCTION 

1. By Order of this Court dated March 14, 2013 (the “Initial Order ”), RS Technologies 

Inc. (the “Applicant ” or “RS”) obtained protection from its creditors under the 

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the 

"CCAA "). 

2. The Initial Order, among other things, granted a stay of proceedings until April 12, 2013, 

or such later date as this Honourable Court may order (the “Stay Period”) , and 

appointed FTI Consulting Canada Inc. (“FTI Consulting”) as monitor (the “Monitor ”) 

of the Applicant in these proceedings (the “CCAA Proceedings”). 

3. The Applicant is in the business of designing, engineering and manufacturing modular 

composite utility and communications poles.  

4. Further background information regarding the Applicant and the CCAA Proceedings is 

provided in the affidavit of Howard R. Elliott sworn on March 13, 2013 (the “Elliott 

Initial Order Affidavit ”) filed in support of the Applicant’s application for the Initial 

Order which has been posted on the Monitor’s website for the CCAA Proceedings at 

http://cfcanada.fticonsulting.com/RS. 

PURPOSE OF THIS REPORT 

5. The purpose of this second report of the Monitor (the “Second Report”) is to provide 

this Honourable Court with an update in respect of the following: 

(a) the financial performance and operational update regarding the Applicant since 

the commencement of the CCAA Proceedings, including the budget to actual cash 

flow results for the period from March 14 to April 6, 2013 (“Reporting Period”); 
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(b) the results of the Monitor’s efforts to canvass the market for potential lenders to 

replace the Applicant’s Interim Financing Facility (as defined below) which was 

approved by this Honourable Court on March 27, 2013 in the amount of 

$750,000; 

(c) the Monitor’s application to increase the approved amount to be drawn on the 

Interim Financing Facility to $2,750,000, from the current approved limit of 

$750,000; 

(d) the Applicants’ proposed Claims Process (as defined and discussed below); 

(e) The independent opinion prepared by the Monitor’s counsel with respect to the 

validity of the security granted by the Applicant to Werklund/Melbye (as defined 

below); 

(f) the Monitor’s analysis and recommendation with respect to the proposed sale and 

investor solicitation procedures (“SISP”), attached hereto as Appendix A. 

(g) the Monitor’s analysis and recommendation with respect to the proposed stalking 

horse bid (the “Stalking Horse Bid”) put forth by Werklund Capital Corporation 

(“Werklund ”) and Melybe Skandinavia AS (“Melbye”) (collectively  

“Werklund/Melybe ” or the “Stalking Horse Bidders”) as it relates to the 

proposed SISP; and 

(h) the Applicant’s request for an extension to the Stay Period. 

 

 

 



4 

 

 

TERMS OF REFERENCE 

6. In preparing this report, the Monitor has relied upon unaudited financial information of 

the Applicant, RS's books and records, certain financial information prepared by the 

Applicant and discussions with the Applicants' management. The Monitor has not 

audited, reviewed or otherwise attempted to verify the accuracy or completeness of the 

information. Accordingly, the Monitor expresses no opinion or other form of assurance 

on the information contained in this report or relied on in its preparation. Future oriented 

financial information reported or relied on in preparing this report is based on 

management's assumptions regarding future events; actual results may vary from forecast 

and such variations may be material. 

7. Capitalized terms not otherwise defined herein have the meaning given to them in the 

Elliott Initial Order Affidavit and the Initial Order. 

8. Unless otherwise stated, all monetary amounts contained herein are expressed in 

Canadian dollars. 

OPERATIONAL AND FINANCIAL PERFORMANCE 

Operational Update 

9. Since the granting of the Initial Order, the Applicant’s operations have continued with no 

material changes. During the Reporting Period, RS has lost minimal staff and has been 

able to arrange for the continuation of services from suppliers. Throughout the Reporting 

Period the Applicant’s employees and the majority of their suppliers have been 

supportive of RS’s restructuring efforts. 

10. Throughout the CCAA Proceedings, RS has been in communication with their customers 

and to date RS has not experienced any significant delays or cancellation of customer 

orders. 
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11. The general support from RS’s employees, suppliers and customers has allowed RS to 

operate in the normal course throughout the Reporting Period. 

12. On March 27, 2013, this Honourable Court granted an Order that allowed, under certain 

circumstances including approval of the Monitor, the Applicant to pay amounts owing to 

trade creditors relating to the period prior to the granting of the Initial Order.  The 

Monitor advises that, to date, the Applicant has been able to work with its suppliers such 

that no material amounts have been paid to trade creditors relating to pre-filing amounts 

owing. 

Financial Update 

13. The table below summarizes the actual cash flow results for the Reporting Period as 

compared to the same period for cash flow forecast  presented in the Elliott Initial Order 

Affidavit (the “Original Cash Flow Forecast”): 

Forecast Actual Variance Variance %

Opening Cash Balance 219,498        158,807       (60,691)     (28%)
-                

Cash Receipts 431,083        205,236       (225,848)   (52%)
Cash Disbursements -                

Overhead Expenses (497,715)      (317,871)     179,844     36%
Operating Expenses (184,161)      (188,856)     (4,695)       (3%)
Capital Expenditures -                   -                  -                
Material Costs (422,000)      (256,784)     165,216     39%
Interim Financing Fees (143,500)      -                  143,500     100%
Professional/Legal Fees (100,000)      -                  100,000     100%
Cash Disbursements (1,347,376)   (763,511)     583,865     43%

Cash receipts less disbursements (916,293)      (558,276)     358,017     39%
Ending Cash from operations (696,795)      (399,469)     297,326     43%

Interim Financing opening balance -                  
Interim Financing draws 600,000       
Interim Financing Ending outstanding 600,000       
Total cash on hand including cash from financing 200,531       

Reporting Period - Mar 14 to Apr 6/13
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14. Opening cash was $60,691 less than expected. This variance was due to a timing 

difference. RS expected to receive approximately $60,000 from one of its customers 

immediately prior to filing however this cash receipt was delayed and eventually received 

later in the Reporting Period. 

15. Actual cash receipts for the Reporting Period totaled $205,236, which was approximately 

$225,848 less than projected cash receipts. This variance resulted from a timing 

difference mainly due to a delay in shipping an order to a major customer overseas.  The 

delay in shipping ultimately resulted in a delay in collection of the receivable from the 

sale. The Applicant expects to receive payment for this receivable within the next two 

weeks.  

16. Actual cash disbursements for the Reporting Period totaled $763,511, which was 

$583,685 less than projected. The main reasons for this variance was the following: 

(a) The Original Cash Flow Forecast contemplated payments for overhead expenses 

such as communications, travel, courier and general office expenses. These 

expenses have accrued over the Reporting Period however have not yet been paid.  

Therefore this variance comprises a timing difference which will reverse (be paid) 

in the upcoming weeks; 

(b) Payments of material costs being less than forecast resulting in a variance of 

approximately $165,000 resulting from a timing of the cash payments on material 

purchases which should reverse in future weeks; 

(c) The Original Cash Flow Forecast contemplated a commitment fee of 5% on the 

total facility which was contemplated to be $2.75 million paid upon approval, 

however, the final approved Interim Financing Facility called for the commitment 

fee to be payable upon repayment of the facility, as such no commitment fee was 

paid during the Reporting Period; and  
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(d) Timing of payment on professional fee payments, throughout the Reporting 

Period professional fees were accrued. However, no professional fees were paid. 

17. As of April 6, 2013 there has been $600,000 drawn on the Interim Financing Facility. 

The Original Cash Flow Forecast demonstrated cash flow needs of $696,795 throughout 

the Reporting Period. Therefore, overall the draw on the Interim Financing Facility was 

consistent with the cash needs estimated in the Original Cash Flow Forecast. 

REPLACEMENT INTERIM FINANCING 

18. Upon the application to commence the CCAA Proceedings, the Applicant submitted the 

Original Cash Flow Forecast which covered the period from March 11, to June 29, 2013.  

The Original Cash Flow Forecast indicated the Applicant had cash needs of 

approximately $2.5 million to fund the ongoing operations throughout the CCAA 

Proceedings.  During the initial application, the Applicant presented a draft interim 

financing agreement (the “Interim Financing Facility ”) between the Applicant and 

Werlund/Melbye (the “Interim Lender ”).  The Interim Financing Facility agreement is 

appended to the Affidavit of Carol Benish sworn March 14, 2013. The key terms of the 

Interim Financing Facility are as follows: 

(a) subject to the terms and conditions of the Interim Financing Facility, the Interim 

Lender has agreed to lend up to $2.75 million (the “Maximum Amount ”) to RS; 

(b) the Interim Financing Facility bears interest at 17% per annum, calculated bi-

weekly in arrears. Interest on each advance will accrue from day to day from the 

date the advance was made until repaid; 

(c) a commitment fee of 5% of the Maximum Amount payable in full on the maturity 

date of the loan;  

(d) the Interim Financing Facility is repayable in full on the earlier of: 
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i. the occurrence of an Event of Default which is continuing and has not 

been cured;  

ii.  the termination of the CCAA proceedings; 

iii.  completion of the sale or other transaction under the sales investor 

solicitation procedure in accordance with an order approving such 

transaction; and 

iv. June 15, 2013.  

(e) in the Monitor’s view, the Interim Financing Facility contains affirmative 

covenants, negative covenants, events of default and conditions customary for this 

type of financing, including the granting of the Interim Lender’s charge (“Interim 

Lender’s Charge”) having priority over all other encumbrances against the assets 

of RS other than the Court approved Administrative Charge. 

19. Effective March 14, 2013, the Monitor executed the Interim Financing Facility on behalf 

of the Applicant. 

20. The Initial Order approved the Applicant to borrow up to $750,000 from the Interim 

Financing Facility and also tasked the Monitor with the obligation to solicit, subject to 

approval of this Honourable Court, potential replacement interim financing up to the 

amount of $2.75 million. 

21. Subsequent to the granting of the Initial Order, the Monitor contacted five parties known 

to be in the business of providing interim financing to distressed companies (“Potential 

Interim Financing Lenders”). The Potential Interim Financing Lenders were sent a 

marketing teaser letter summarizing the Applicant’s business and certain financial 

information along with a confidentiality agreement.  
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22. If interested in the opportunity the Potential Interim Financing Lenders were asked to 

execute a confidentiality agreement which would allow them to be granted access to an 

electronic data room which stored detailed operational and financial information, 

including among other things, aged accounts receivable schedule, detailed inventory 

listing, historical financial statements, patent listing, machinery and equipment listing, 

specifications of RS’s company owned manufacturing equipment, details of the 

Applicant’s owned property located in Tilbury, Ontario (including 2006 appraisal), 

historical tax returns and product information.   

23. At the request of the certain of the Potential Interim Financing Lenders, the Monitor also 

arranged for the completion of an appraisal on the manufacturing equipment on a 

liquidation basis.  The appraisal was completed on April 3, 2013 and was added to the 

electronic data room at that time.  

24. Five of the Potential Interim Financing Lenders executed confidentiality agreements and 

accessed the electronic data room. The Monitor arranged, as requested, for these five 

Potential Interim Financing Lenders to have telephone meetings with RS’s management 

to answer questions regarding the Applicant’s business. 

25. To date, of the five Potential Interim Financing Lenders, four have expressed no further 

interest in providing the required $2.75 million interim financing required throughout the 

CCAA Proceedings.  One lender expressed a preliminary initial interest in replacing the 

Interim Financing Facility, however the Monitor has the following comments: 

(a) further due diligence would be required prior to receiving any commitment to 

fund; 

(b) based on the preliminary terms, the cost of the proposed financing was not 

materially different than the total costs of the Interim Financing Facility; and 
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(c) based on the lending parameters provided, the Monitor does not anticipate that the 

facility would be sufficient to meet the Applicant’s borrowing needs as set out in 

the Original Cash Flow Forecast. 

26. Based on the results of the Monitor’s search for a Potential Interim Financing Lender, the 

Monitor believes that the Interim Financing Facility provided by the Interim Lender is the 

only practical source of interim financing available to RS to fund the ongoing CCAA 

Proceedings.  

THE MONITOR’S COMMENTS AND RECOMMENDATIONS WITH RES PECT TO 
THE INTERIM FINANCING FACILITY 

27. Section 11.2(4) of the CCAA, sets out certain factors that should be considered, among 

other things, in deciding whether to make an order granting an interim financing charge. 

These factors, and the Monitor’s comments thereon, are as follows: 

The period during which the company is expected to be subject to proceedings under the CCAA  

28. RS is currently pursuing various strategic options including a sale of certain or all of its 

assets or shares pursuant to a sale and investment solicitation process, equity investment 

or other restructuring of its balance sheet.  The Monitor and RS have considered and 

discussed possible timelines for the various restructuring efforts and believe the Interim 

Financing Facility provides the required liquidity to enable RS to complete its 

restructuring efforts.  The Monitor is satisfied that the Interim Financing Facility is 

required in order for the Applicant to continue on an uninterrupted basis through the 

Forecast Period. 

How the company’s business and affairs are to be managed during the proceedings 

29. The Applicant’s senior personnel are expected to remain in place and RS intends to 

continue the operations on a going concern basis during the CCAA Proceedings. 
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Whether the company’s management has the confidence of its major creditors 

30. RS’s first secured creditor, Werklund/Melbye, is providing the Interim Financing Facility 

and Werklund/Melbye has received notice of and supported the CCAA Proceedings. The 

Monitor understands that all relevant secured creditors of RS have received notice of the 

CCAA Proceedings.  

31. The Monitor is not aware of any of the creditors expressing any concern in respect of 

RS’s management. 

Whether the loan would enhance the prospects of a viable compromise or arrangement being 

made in respect of the company 

32. Based on the Original Cash Flow Forecast, without the Interim Financing Facility, RS 

would be unable to pay their post-filing obligations. RS and the Monitor are of the view 

that a continuation of operations is imperative to maximize recoveries for stakeholders, 

whether through a sale or a restructuring plan.  Management and the Monitor believe that 

the value of any restructuring under a going concern basis will be significantly greater 

than an immediate liquidation of the Applicant’s assets. 

The nature and value of the company’s property 

33. As described in the Elliott Initial Order Affidavit, RS’s assets consist primarily of 

intellectual property, equipment, accounts receivable, inventory and a manufacturing 

facility in Tilbury, Ontario. Nothing has come to the attention of the Monitor in respect of 

the nature of RS’s property that ought to be given particular consideration in connection 

with the Interim Lender’s Charge.  
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Whether any creditor would be materially prejudiced as a result of the proposed charge 

34. The current Interim Financing Facility will provide RS the opportunity to continue 

operations and undertake restructuring efforts to maximize recoveries for all 

stakeholders.  Borrowings under the Interim Financing Facility were limited to a 

maximum of $750,000 for the first 30 days subsequent to the Initial Order, and if 

approved by this Honourable Court, will be increased to $2.75 million. The Interim 

Lender’s Charge is limited to the amounts advanced under the Interim Financing Facility. 

The Monitor is of the view that any potential detriment caused to RS’s creditors by the 

Interim Lender’s Charge should be outweighed by the benefits that it creates in allowing 

a going concern restructuring. 

Other potential considerations 

35. Given the Applicant’s urgent liquidity issues, prior to the granting of the Initial Order, RS 

did not actively solicit interim financing proposals from other lenders.  However, the 

Monitor has now canvassed the market for other lenders as described above and  no 

additional lenders appear to be willing or able to provide the required financing. 

36. The Monitor has researched the terms of recent interim financings based on information 

publicly available for recent CCAA filings from December 1, 2011 to present, the details 

of which can be provided to this Honourable Court if requested. Based on this research 

and the Monitor’s experience, the Monitor believes that the terms of the Interim 

Financing Facility are in line with other interim financings that have been previously 

authorized by courts in Canada and the United States. 

37. Pursuant to section 23(1)(b) of the CCAA, the Monitor is of the view 

that the assumptions and projections which underlie the Original Cash Flow Forecast as 

presented in the Elliott Initial Order Affidavit are reasonable and that the  Interim 

Financing Facility is reasonable and should be sufficient to fund the Applicant's 

operations through to June 15, 2013, the end of the Original Cash Flow Forecast. 
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38. Accordingly, the Monitor respectfully recommends that this Honourable Court grant the 

request for approval of the Interim Financing Facility, the granting of the Interim 

Lender’s Charge, and increasing the maximum approved amount to be drawn on the 

Interim Financing Facility from $750,000 to $2.75 million. 

PROPOSED CLAIMS PROCESS 

39. The Applicant has prepared a reverse claims procedure (the “Proposed Reverse Claims 

Procedure”), which the Applicant is seeking to have approved by order of this 

Honourable Court (the “Reverse Claims Procedure Order”).   

40. A copy of the Proposed Reverse Claims Procedure is appended to the Affidavit of 

Howard Elliott, sworn April 9, 2013 (the “April 9 th Elliott Affidavit ”). The Monitor has 

reviewed the Proposed Reverse Claims Procedure and the proposed Reverse Claims 

Procedure Order and has the following comments: 

(a) The Proposed Reverse Claims Procedure is a necessary step for the Applicant to 

confirm the obligations to their creditors; 

(b) The Applicant has relatively few creditors and the nature of the Applicant’s 

business should not result in overly complicated claims being submitted. 

Therefore, initiating a reverse claims procedure will likely stream line the process 

and reduce administrative time spent reconciling claims; 

(c) The timelines with respect to creditor notice, the claims bar date and dispute 

resolution set forth in the Reverse Claims Procedure Order appear to be 

reasonable and consistent with similar claims procedures approved by this 

Honourable Court; and 

(d) The Monitor has reviewed and agrees with the proposed form of Claims Notice, 

Proof of Claim, Notice to Creditors, Notice of Revision or Disallowance and 

Dispute Notice. 
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41. The Monitor supports the Proposed Reverse Claims Procedure as outlined in the April 9th 

Elliott Affidavit and respectfully recommends that this Honourable Court approve the 

Reverse Claims Procedure Order. 

SECURITY OPINION 

42. The Monitor’s counsel has conducted a review of the security granted to 

Werklund/Melbye by RS and has delivered the security opinion to the Monitor (the 

“Security Opinion”) setting out the results of its review. In summary, the Security 

Opinion, subject to the standard qualifications and assumptions set out therein, opines 

that Werklung/Melbye’s security is valid, legal and enforceable. 

STALKING HORSE BID 

Summary 

43. Capitalized terms used in this section of the Second Report are as defined in the asset and 

share purchase agreement (the “Stalking Horse Bid”) between RS, Werklund/Melybe 

(the “Buyer” or the “Stalking Horse Bidder”) and the Monitor. 

44. The Stalking Horse Bid is attached hereto as Appendix B and its execution and delivery 

is subject to approval by this Honourable Court.  

45. The Stalking Horse Bid is proposed in order to provide a level of stability during the 

SISP process for the Applicant and its various stakeholder groups including employees, 

customers, suppliers and creditors.  While providing this stability, the Stalking Horse Bid 

sets a ‘floor price’ for the acquisition of RS’s assets and/or operations at an estimated 

purchase price of $10 million as set out in further detail below.  The Stalking Horse Bid 

contemplates either an Asset Purchase or Share Purchase depending on the fulfillment of 

certain conditions as described in further detail below.   
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46. The SISP, as discussed later in the Second Report, will provide for a fair and transparent 

marketing process that will allow the Applicant to maximize realizations by seeking 

superior offers other than the offer contemplated in the Stalking Horse Bid. 

Details of the Stalking Horse Bid 

47. The Stalking Horse Bid contemplates two alternative structures, either a Share Purchase 

or an Asset Purchase. The closing conditions present in the Stalking Horse Bid determine 

whether the sale is consummated as a Share Purchase or an Asset Purchase and are 

outlined in sections 8.1, 8.3, 8.4 and 8.5 of the Stalking Horse Bid. If the conditions in 

sections 8.1, 8.3 and 8.4 of the Stalking Horse Bid are met the sale will be consummated 

as a Share Purchase, however, if the conditions in section 8.4 of the Stalking Horse Bid 

are not met than the sale will be consummated as an Asset Purchase as long as the 

conditions in sections 8.1, 8.3 and 8.5 of the Stalking Horse Bid are met.  The following 

summarizes this illustratively. 

Section 8.1 No Sale

Met

Section 8.3

Met
Not Met

Section 8.4 Section 8.5

Met Met

Share Purchase Asset Purchase

Not met

Not met

Not met
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Conditions that apply to both a Share Purchase and an Asset Purchase  

48.  The conditions set out in sections 8.1 and 8.3 apply to both a Share Purchase and an 

Asset Purchase and are outlined in the following paragraphs. 

49. Section 8.1 of the Stalking Horse Bid outlines mutual conditions as follows: 

(a) the CCAA Proceedings shall not have been terminated; 

(b) the SISP Order, the Approval and Vesting Order, and if required by the Buyers, 

the Buyers’ CCAA Orders, shall have been made by the Court, and will not have 

been stayed, varied or vacated; 

(c) no order of any court or Governmental Authority will have been issued and no 

action or proceedings will be pending to restrain or prohibit the completion and 

consummation of the Transaction; and 

(d) the Stalking Horse Bid shall have been determined by the Monitor to be the 

Successful Bid in the SISP. 

50. Section 8.3 of the Stalking Horse Bid outlines conditions precedent to performance by 

Buyers as follows: 

(a) the representations and warranties of RS made in the Stalking Horse Bid that are 

qualified by a materiality standard, in each case, shall be true and correct, and the 

representations and warranties of RS made in the Stalking Horse Bid that are not 

qualified by a materiality standard, in each case, shall be true and correct in all 

material respects (these conditions precedent will be deemed to be satisfied upon 

the expiry of the Phase 1 Bid Deadline, defined below, except as stipulated in 

Section 8 of the Stalking Horse Bid); and 
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(b) RS shall have performed in all material respects all obligations required under the 

Stalking Horse Bid that are to be performed by it on or before the Closing Date 

(except with respect to any obligations qualified by materiality, which obligations 

shall be performed in all respects as required under this Agreement). 

Conditions that apply to a Share Purchase 

51. Section 8.4 of the Stalking Horse Bid outlines conditions required to be met in order for a 

Share Purchase to be consummated and are summarized as follows: 

(a) RS shall have terminated any Employees who are not Retained Employees; 

(b) RS shall have disclaimed any Disclaimed Contracts and no counterparty to any 

Disclaimed Contract shall have obtained an Order of the Court declaring that such 

Contract is not disclaimed; 

(c) The Buyers shall be satisfied with the Tax losses attributes of RS;  

(d) the Buyers’ CCAA Plan shall have been approved by the creditors of RS holding 

Affected Claims;  

(e) The Seller will have obtained any regulatory approvals necessary in connection 

with the Buyers’ CCAA Plan; and 

(f) the Buyers’ CCAA Plan Order and Sanction Order shall have been made by the 

Court and will not have been stayed, varied or vacated. 

Conditions that apply to an Asset Purchase 

52. Section 8.5 of the Stalking Horse Bid outlines conditions required to be met in order for 

an Asset Purchase to be consummated and are summarized as follows: 
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(a) in respect of each Assigned Contract, either the counterparty to the Assigned 

Contract will have entered into an Assignment and Assumption Agreement in 

form and substance satisfactory to the Buyer or an Order shall have been made by 

the Court under section 11.3 of the CCAA assigning the rights and obligations of 

the Seller under the Assigned Contract to the Buyers; 

(b) RS shall have terminated all Employees and the Transferred Employees shall 

have entered into employment agreements with the Buyers which are in form and 

substance acceptable to the Buyers.  A Material Adverse Change does not or 

would not result from Employees who are listed as Employees the Buyers wish to 

hire not accepting an offer of employment or engagement; 

(c) The Material Permits will have been transferred to the Buyers or new Permits will 

have been issued to the Buyers in form and substance reasonably acceptable to the 

Buyers; and 

(d) the Approval and Vesting Order shall have been made by the Court and will not 

have been stayed, varied or vacated. 

Purchase Price 

53. The purchase price payable by the Buyer to RS for the Purchased Assets, if the 

Transaction is an Asset Purchase, and the Purchased Shares, if the Transaction is a Share 

Purchase, is the aggregate of: 

(a) the accrued and unpaid Debenture Obligations as of the Closing Date; 

(b) the accrued and unpaid amounts owing under the Interim Financing Facility as of 

the Closing Date; 

(c) the accrued and unpaid Priority Payables as of the Closing Date which have been 

itemized on the Closing Statement;  
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(d) the accrued and unpaid Administration Obligations and KERP Obligations as of 

the Closing Date which have been itemized on the Closing Statement; 

(e) the Cure Amounts in respect of Assigned Contracts, if the Transaction is an Asset 

Purchase, or in respect of Remaining Contracts, if the Transaction is a Share 

Purchase; 

(f) if the Transaction is an Asset Purchase, the accrued and unpaid Assumed 

Obligations as of the Closing Date; and 

(g) if the Transaction is a Share Purchase, the accrued and unpaid Unaffected Claims, 

(collectively, the “Purchase Price”).  

54. The chart below summarizes the estimated Purchase Price based on currently available 

information and is provided for illustrative purposes only.  The Monitor notes that it will 

be revised as further information is obtained: 

Stalking Horse Credit Bid - purchase price ($000) Estimated Note

Accrued unpaid Debenture Obligation 6,000        1
Accrued unpaid Interim Financing Obligation 2,750        2
Accrued Unpaid Priority Payables TBD 3
Accrued unpaid Administration Obligation 250          4
Accrued unpaid KERP Obligation 321          5
If Asset Purchase, accrued unpaid Assumed Obligations or If Share 
Purchase, accrued unpaid Unaffected Claims 1,000        6

Total (Estimate only) 10,321     

Note 2 - Estimated amount expected  to be drawn on the Interim Financing Facility
Note 3 - Priority payables have not yet been detemermined
Note 4 - Estimated amount owing under the Adminitration obligation
Note 5 - Amount of KERP approved by court excluding contingent portion
Note 6 - Total estimated pre-filing trade and other payables

Note 1 - Principal amount of Debenture Oligation not including interest
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55. The Stalking Horse Bid contemplates satisfying the Purchase Price as follows: 

(a) by way of set off of the Purchase Price against the Debenture Obligations and the 

obligations under the Interim Financing Facility on a dollar for dollar basis, in full 

and final payment of the Debenture Obligations and Interim Financing Facility; 

(b) by paying to RS an amount equal to the amounts itemized on the Closing 

Statement as payable on account of the Cure Amount and the accrued and unpaid, 

Administration Obligations and KERP Obligations (the “Cash Portion of the 

Purchase Price”);  

(c) by agreeing to pay, as and when they become due, but not to assume, all accrued 

and unpaid Priority Payables; 

(d) if the Transaction is an Asset Purchase, by assuming the Assumed Obligations 

pursuant to an Assignment and Assumption Agreement; and 

(e) if the Transaction is a Share Purchase, by the Buyers agreeing to provide 

sufficient funding to the Seller in order to permit the Seller to repay the 

Unaffected Claims as they become due and payable. 

  



21 

 

 

Break Fee 

56. The Stalking Horse Bid provides for the payment of a 3.5% break-fee (the “Break-Fee”) 

to the Buyers in the event that: 

(a) an Alternate Transaction is completed; or 

(b) the Transaction is not completed for any other reason other than as a result of a 

breach by the Buyers; or 

(c) the non-satisfaction or waiver of the conditions described above other than 

Condition 8.4.3.  

57. The Stalking Horse Bid does not call for any expense reimbursement to the Buyers. 

58. The Monitor has collected data for North American insolvency transactions that had 

approval for a break fee and/or expense reimbursements (collectively “Bid Protection 

Amounts”) for transactions that occurred since 2007 and had a total purchase price of 

less than $50 million. 

59. Based on this data, a total of 83 transactions1 were analyzed with the Bid Protection 

Amounts ranging from 0.3% to 10.0% of the total price, with an average Bid Protection 

Amount of 3.0%.   

60. The following scatter plot identifies the Break-Fee contemplated in the Stalking Horse 

Bid as compared to other approved break fee and expense reimbursements with purchase 

prices less than $50.0 million since 2007.  

                                                             
1
 Includes only publicly available transactions where the Bid Protection Amounts were disclosed.  May not include 

all transactions for this period. 



22 

 

 

 

61. Based on the foregoing, the Break-Fee appears to be slightly above the average however 

within the market parameters. The Monitor believes that the quantum of the Break-Fee is 

reasonable in the circumstances to compensate the Buyer for costs and expenses in 

relation to entering into the Stalking Horse Bid. The Monitor is of the view that the 

Break-Fee will not unduly “chill” the proposed SISP as described in further detail below.  

Furthermore, the Monitor believes that the Stalking Horse Bid has certain complexities 

that a straight asset transaction would not (plan of arrangement etc.) and this fact 

therefore supports a higher break fee.   
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PROPOSED SALES AND INVESTOR SOLICITATION PROCEDURES 

62. Capitalized terms used in this section of the report are as defined in the SISP unless 

otherwise defined. 

63. The SISP sets out the parameters of the marketing process pursuant to which the Monitor 

on behalf of RS will solicit offers to purchase either the shares or the assets of RS and the 

requirements for the submission of the offers by interested parties.  

64. The SISP is structured in a way that contemplates receiving offers for: 

(a) a restructuring, recapitalization or other form of reorganization of the business 

and affairs of RS as a going concern, including but not limited to a share Bid (a 

“Restructuring Proposal”), together with a plan of compromise or arrangement 

pursuant to the CCAA, which may also include proceedings under the ABCA 

(collectively, a “CCAA Plan”), which compromises some or all of the Claims 

and Interests set out therein and restructures Company and/or its the capital; 

(b) an Asset Bid, including the sale of all or a portion of the Property to an 

acquisition entity; or 

(c) a Hybrid Bid which would include a combination of an Asset Bid and a 

Restructuring Proposal. 
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65. The following table summarizes proposed timeline for the major steps contemplated in 

the SISP: 

Proposed Timeline Date
Days from 
approval *

Court approval of SISP 11-Apr-13 -            
List of Known Potential Bidders 11-Apr-13 -            
Distribution of Teaser Letter 15-Apr-13 2               
Advertisement of SISP 18-Apr-13 5               
Potential Bidder Deadline 29-Apr-13 18             
Phase 1 Bid Deadline 21-May-13 40             
Phase 2 Bid Deadline 10-Jun-13 60             
Auction 18-Jun-13 68              

*  Periods 5 days or less are business days 

Marketing and Advertisement 

66. The SISP contemplates that the Monitor, as soon as reasonably practical after the 

granting of the SISP Approval Order, prepare a list of Known Potential Bidders which is 

to include both strategic and financial parties who in the Monitor’s reasonable judgment 

may be interested in acquiring the shares or the assets of RS. Concurrently, the Monitor is 

to prepare a marketing teaser letter (“Teaser Letter”) summarizing information about the 

acquisition opportunity. The SISP contemplates the Monitor distributing the Teaser 

Letter to the Known Potential Bidders no later than two business days after the granting 

of the SISP Approval Order.   

67. In addition, the SISP contemplates that the Monitor, no later than 5 business days after 

granting of the SISP Approval Order, advertise the sales process in The Globe & Mail 

(National Edition) and The National Post (National Edition) as well as issue press 

releases with Canada Newswire and a United States Newswire for dissemination in 

Canada and major financial centers in the United States, Europe and Asia Pacific.  
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68. Since the commencement of the CCAA Proceedings, RS and the Monitor have been 

working to compile a list of Known Potential Bidders leveraging the historical industry 

experience of management and their knowledge of potential strategic buyers as well as 

using a proprietary program which has the capability to screen for potential strategic 

buyers who are in a similar industry as RS or financial companies who have investment 

in these similar industries.   

69. The Monitor believes that the dissemination of the Teaser Letter to the Known Potential 

Bidders as well as the mass media advertisements described above will ensure wide 

exposure for the marketing process. 

Participation Requirements 

70. In order to participate in the process, parties (“Potential Bidder” ) must deliver the 

following to the Monitor by April 29, 2013: 

(a) an executed Confidentiality Agreement; 

(b) a specific indication of the anticipated source of capital and preliminary evidence 

of the availability of such capital; 

(c) a letter setting out the Potential Bidder’s identity, contact information, direct and 

indirect owners and principals; and 

(d) an executed letter acknowledging receipt of the SISP Approval Order including 

the SISP and agreement to accept and be bound by the provisions contained 

therein. 

71. A potential bidder will be deemed a Qualified Phase 1 Bidder if they meet the 

requirements set out above and in the Monitor’s opinion such potential bidder has the 

financial capability to consummate a transaction. 
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Due Diligence  

72. Once a party is deemed to be a Qualified Phase 1 Bidder the Monitor will provide them 

with: 

(a) a confidential information memorandum describing in more detail the acquisition 

opportunity; and  

(b) access to an electronic data room which includes, among other things:  

i. presentations describing RS’s business and nature of the industry; 

ii.  historical financial information; 

iii.  financial forecasts; 

iv.  tax attribute information,  

v. listing of current assets, 

vi. listing of equipment; 

vii.  information on RS’s manufacturing plant;  

viii.  product information including technical studies; and 

ix. listing of RS’s patents.  

73. In addition to being provided the above information Qualified Phase 1 Bidders will have 

the opportunity to request meetings with management and on-site visits s part of their due 

diligence process. 



27 

 

 

Timing and Status 

Phase 1 

74. Phase 1 (“Phase 1”) of the SISP commences upon the granting of the SISP Approval 

Order and ends at 5:00 p.m. (Mountain Time) on May 21, 2013 (“Phase 1 Bid 

Deadline”). The intention of Phase 1 is to solicit Non-Binding Indications of Interest 

from Qualified Phase 1 Bidders by the Phase 1 Bid Deadline. 

75. Non-Binding Indications of Interest must be submitted to the Monitor no later than the 

Phase 1 Bid Deadline and must include: 

(a) a description of the bid and whether it is a Restructuring Proposal, Asset Bid or a 

Hyrbrid Bid; 

(b) the purchase price, including liabilities being assumed; 

(c) the property of RS being included or excluded from the offer; 

(d) the structure and source of financing, including timing necessary to consummate 

the transaction and any related financing contingencies; 

(e) the proposed treatment of employees; 

(f) any anticipated corporate, shareholder or regulatory approvals required to close 

the transaction and the anticipated timeline of obtaining such approvals; 

(g) additional due diligence required; and 

(h) any other terms or conditions material to the transaction 

collectively (the “Non-Binding Indications of Interest Deliverables”) 
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76. The Monitor believes that the Non-Binding Indications of Interest Deliverables are 

sufficient to be able to assess the validity of the Non-Binding Indications of Interest, the 

structure of such offers and the Phase 1 Bidders ability to close on the transaction in order 

to determine if any of the Non-Binding Indications of Interest have a reasonable prospect 

of providing a return superior (“Superior Offer(s)”) to the Stalking Horse Bid to the 

stakeholders of RS. 

77. All Qualified Phase 1 Bidders who submit a Non-Binding Indications of Interest that the 

Monitor in consultation with RS and non-conflicted stakeholders determine to have a 

reasonable prospect of being a Superior Offer will be deemed to be a Qualified Phase 2 

Bidder. 

Phase 2 

78. The purpose of phase 2 (“Phase 2”) of the SISP is to firm up the Non-Binding 

Indications of Interest submitted by Qualified Phase 2 Bidders bringing them from Non-

Binding Indications of Interest to an executed purchase and sale agreement, in the case of 

an Asset Bid or a Definitive Restructuring Agreement, in the case of a Restructuring 

Proposal (collectively a “Firm Agreement”). The Firm Agreement must be delivered to 

the Monitor by 5:00 p.m. (Mountain Time) on June 10, 2013 (“Phase 2 Bid Deadline”). 

The SISP describes in  detail the requirements that must be met in order for a Firm 

Agreement to be considered a Qualified Bid, which include, among other things, the 

following requirements: 

(a) a duly authorized and executed Firm Agreement; 

(b) a statement of the aggregate value of the consideration being offered exceeding 

the Stalking Horse Bid plus the break-fee contemplated in the Stalking Horse  

Bid; 
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(c) a letter stating that the Firm Agreement is irrevocable  until the earlier of (a) court 

approval, and (b) 45 days following the  Phase 2 Bid Deadline; 

(d) written evidence of all required funding to complete the transaction; 

(e) not contain any further due diligence or financing conditions; and 

(f)  include a refundable deposit equal to 10% of the purchase price. 

79. The Monitor will within five business days assess each of the Firm Agreements and 

determine, in consultation with RS and non-conflicted stakeholders, whether they are 

Qualified Bids. If the Monitor determines that one or more Qualified Bids were received 

and there is a likelihood that the transaction contemplated in the Qualified Bids will be 

consummated then the Monitor will hold an auction. All parties submitting Qualified 

Bids will be invited to participate in the Auction. 

Auction 

80. If required, the Auction will be held at 9:30 a.m. (Mountain Time) on June 18, 2013. The 

Auction will be conducted in the manner described in the following paragraphs. 

81. At least two days prior to the Auction all parties submitting Qualified Bids including the 

Stalking Horse Bidder (collectively the “Auction Bidders”) will receive a copy of the 

Qualified Bid(s) that the Monitor believes to be the highest or otherwise best Qualified 

Bid(s) (“Starting Bid”).  

82. The Auction will begin with the Starting Bid and continue in one or more rounds of 

bidding, so long as during each round at least one subsequent bid is received. The highest 

or otherwise best offer at the end of each round of bidding as determined by the Monitor 

will be considered the leading bid (“Leading Bid”). 
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83. Each subsequent bid shall provide a net increase in value to RS of at least $100,000 

above the Starting Bid in the first round of bidding and the Leading Bid in subsequent 

rounds. 

84. At the commencement of each round of bidding the Monitor will announce the amount of 

the Leading Bid. The auction will continue until no subsequent bid is made. 

85. In assessing the Starting Bid and the Leading Bid the Monitor will consider the following 

criteria: 

(a) the purchase price and the net value (including assumed liabilities and other 

obligations to be performed or assumed by the bidder) provided by such bid;  

(b) in the case of a Restructuring Proposal, the amount of equity and debt investment 

and proposed sources and uses of such capital and the debt to equity structure 

post-closing; 

(c) the claims likely to be created by such bid in relation to other bids;  

(d) the counterparties to the transaction;  

(e) the proposed revisions to the Firm Agreement and the terms of the transaction 

documents;  

(f) other factors affecting the speed, certainty and value of the transaction (including 

any regulatory approvals required to close the transaction); 

(g) the assets included or excluded from the bid and the transaction costs and risks 

associated with closing multiple transactions versus a single transaction for all or 

substantially all of the Property; 
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(h) the estimated number of employees of the Company that will be offered 

post-closing employment and any proposed measures associated with their 

continued employment; 

(i) the transition services required from RS post-closing and any related restructuring 

costs; and 

(j) the likelihood and timing of consummating the transaction. 

86. Upon closing the auction the Monitor will identify the highest or otherwise best Qualified 

Bid received (the “Successful Bid”) and the next highest or otherwise best Qualified Bid 

received (the “Backup Bid”).  The Monitor will then work to finalize the Successful Bid 

and the Backup Bid, if any, conditional only upon Court approval. The Backup Bid will 

remain open until the completion of the transaction contemplated in the Successful Bid. 

THE MONITOR’S COMMENTS WITH RESPECT TO THE STALKING  HORSE BID 
AND THE SISP 

87. The Monitor is of the view that the use of the Stalking Horse Bid as a 

stalking horse in the marketing process will be beneficial in that it provides for a “floor 

price” for the transaction that can be closed in the event that there are no competing bids. 

The Monitor is of the view that value for RS’s business would be maximized through a 

going concern sale as compared to any liquidation type sale. Therefore, relationships with 

employees, suppliers and customers are crucial to maximizing value. Managing the 

expectations of RS’s employees, suppliers and customers is important throughout the 

CCAA Proceedings. The existence of the Stalking Horse Bid provides employees, 

suppliers and customers with additional comfort that the SISP will ultimately end in a 

transaction being consummated. 
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88. Bid protections in the form of an expense reimbursement or a break fee are 

customary provisions of a stalking horse agreement and recognize that the stalking horse 

bidder will have expended significant cost and resources on due diligence and 

negotiations, yet is allowing their deal to be subject to superior offers to the benefit of the 

Applicant. As noted earlier in this report, the Break-Fee contemplated in the Stalking 

Horse Bid is, in the Monitor’s view, within market parameters and the Monitor considers 

it to be reasonable in the circumstances. 

89. In the Monitor’s view: 

(a) the marketing and advertisement contemplated in the SISP will ensure the sales 

process is adequately exposed to the market; 

(b) the bidding process provisions allow the Monitor to adequately assess the 

legitimacy of the bidders and their ability ultimately to close on a transaction; 

(c) the due diligence period and information available through the confidential 

information memorandum, the electronic dataroom, the ability to meet with 

management of RS and perform site visits provide potential purchasers with the 

time and information required to make an informed offer for RS; and 

(d) the timelines set out in the SISP provide a reasonable opportunity for all 

interested parties to submit competing offers and that the auction provisions allow 

for a fair transparent process to solicit the best offer for RS and its stakeholders. 

APPLICANT’S REQUEST FOR AN EXTENSION TO THE STAY PE RIOD 

90. Pursuant the Initial Order, the stay of proceedings expires on April 12, 2013. The 

Applicants are seeking an extension of to the Stay Period until June 28, 2013.  

91. An extension to the Stay Period is necessary for the Applicants to allow for a 

continuation of: 
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(a) RS’s restructuring efforts which include completing the SISP process;  

(b) completing the proposed Claims Process; and 

(c) the Applicant’s efforts to develop a restructuring plan or plan of arrangement. 

92. In the Monitor’s view, the Applicant is acting in good faith and with due diligence during 

the CCAA Proceedings. The Monitor is of the view that the extension to the Stay Period 

is appropriate in the circumstances and therefore recommends that the Applicants’ 

request for an extension to the Stay Period be granted to, and including, [. 

RECOMMENDATIONS 

93. Based on the above, the Monitor recommends that this Honourable Court: 

(a) approve the current Interim Financing Facility and the Monitor’s request to 

increase the allowable draw on the Interim Financing Facility to $2.75 million; 

(b) approve the Applicants’ proposed Claims Process; 

(c) approve the Monitor, on behalf of RS, entering into the Stalking Horse agreement; 

(d) approve the proposed SISP; and 

(e) approve the Applicant’s request for an extension to the Stay Period. 
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All of which is respectfully submitted this 10th day of April, 2013.   

FTI Consulting Canada Inc. 
in its capacity as the Court-Appointed Monitor 
of RS Technologies Inc.              
 

 
Deryck Helkaa CA●CIRP 
Senior Managing Director 
 

 

Dustin Olver CA 
Director 
 
 
 




































































































































































































